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the special undertaking of an administrator is barred by 
the Statute of Limitations, no action having been taken or 
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| date the alleged cause of action accrued, as provided by 
Section 12-201 of the District of Columbia Code (1951). 


Whether the surety of a decedent’s estate was denied 
i that due process of law to which it is entitled under the 
' Constitution of the United States by reason of the sum- 
| mary procedure adopted by the Court below in granting 
jadgment against it. 


Whether, in an action in which an individual is sued 


individually and as administrator of a decedent’s estate, 
a judgment entered against ‘‘Defendant Savage’’ is a per- 
sonal judgment only. 


Whether the judgment in such an action is res judicata 
' as to the surety on the bond of the administrator, the 
| surety not having been a party to the action and the Court 
having deciding adversely to appellees on the only issue 
therein involving the estate subject to administration by 
said surety’s principal. 
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IN THE 


United States Court of Appeals 


For rae District or Cotumsia CrrculrT 


No. 14,966 


Unrrep Srares Fmeriry anp Guaranty CoMPANy, 
Appellant, 
v. 


Ivan K. Hapvuocx and F. JosepH Doerr, Ancruary Exe- 
cutor or THE Hsrare oF Carmita L. Hetmporp, De- 
ceased, Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered De- 
cember 22, 1958, on the motion of the appellees, directing 
the appellant, as surety on the undertaking of John A. 
Savage, administrator of the Estate of Myrtle DeMontis, 
to pay to appellants Two Thousand Dollars ($2,000.00), the 
full penalty of its undertaking. (J.A. 47) This Court 
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has jurisdiction of this appeal under the provisions of 
Title 28, Section 1291, of the United States Code, 62 Stat. 
929. 


STATEMENT OF THE CASE 


The parties to this appeal are the appellees, Ivan K. 
Hadlock and F. Joseph Doerr, Ancillary executor of the 
Estate of Carmita L. Helmbold, sole distributees of the 
Estate of Myrtle De Montis, deceased, and the appellant, 
United States Fidelity and Guaranty Company, surety on 
the special undertaking of John A. Savage, administrator 
of the Estate of Myrtle De Montis, deceased. (J.A. 1) 


Myrtle De Montis, a resident of the District of Columbia, 
died intestate in the District of Columbia. On June 7, 
1945, John A. Savage was appointed administrator of her 
estate by Order of the United States District Court for 
the District of Columbia on condition that he file a special 
undertaking, with an approved surety, in the sum of Two 


Thousand Dollars ($2,000.00) conditioned for the payment 
of all the debts and claims against the deceased and all 
damages which shall be recovered against him as admin- 
istrator. (J.A. 8) On June 8, 1945, Savage qualified as 
administrator by executing the required oath and by filing 
a special undertaking executed by himself and appellant 
as surety. (J.A. 9-11) 


On November 19, 1958, the appellees filed a motion for 
an order directing appellant to pay to them the full penalty 
of the special undertaking. The motion alleged that appel- 
lants had sued Savage in the United States District Court 
for the District of Columbia in Civil Action No. 111-51 and 
had recovered two judgments against him, individually and 
as administrator of the Estate of Myrtle deMontis, one 
entered October 29, 1954 in the amount of $17,548.91, and 
the other on February 8, 1957, in aid of execution of the 
first judgment. (J.A. 1-3) 
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Civil Action No. 111-51 was filed on January 9, 1951. 
Plaintiffs were the appellee, Ivan K. Hadlock, and appel- 
lee Doerr’s intestate, Carmita Helmbold. The defendant, 
John A. Savage, was sued individually and as adminis- 
trator of the Estate of Myrtle DeMontis. The complaint 
was in three Counts, and the First Count alleged that the 
decedent’s personalty subject to administration had not 
been distributed and prayed that the defendant be required 
to render an accounting of said personalty and pay to 
plaintiffs such amount as might be found to be due. The 
Second and Third Counts alleged that at the time of her 
death the decedent owned two pieces of real estate and 
was the owner and manager of the rooming house business 
conducted therein; that the defendant fraudulently induced 
the plaintiffs to convey title to him and wrongfully appro- 
priated the business to his own use. Plaintiffs prayed that 
the deeds be set aside and that ‘‘the defendant’’ be re- 
quired to account to them for the proceeds of the business. 
(J.A. 11-14) 


After final hearing, the Court made findings of fact 
and conclusions of law and entered judgment on October 
99, 1954 in favor of plaintiffs against ‘‘Defendant Savage”’ 
in the amount of $17,548.91 and set aside the deeds. The 
Court found, inter alia, that the plaintiffs offered no evi- 
dence in support of Count One of their complaint, the 
only Count involving any issue as to the estate subject 
to administration by the administrator. (J.A. 15-21) 


Appellant here was not a party to and did not participate 
in any way in those proceedings. 


Appellant filed a Memorandum of Points and Authorities 
in Opposition to appellees Motion (J.A. 3-4), and the 
matter came on for hearing in this posture. No testimony 
was taken and the matter was decided on the basis of 
the motion, supporting and opposing memoranda, argu- 
ment of counsel, and the record, in Civil Action No. 111-51, 
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and in Administration No. 88,449. A timely motion for 
rehearing or for new trial was filed and denied. This 
appeal followed. 


Subsequent to the granting of the judgment appealed 
from herein, there was entered in Civil Action No. 111-51, 
on February 27, 1959 a second judgment against appellant, 
as surety on the same undertaking as is involved herein. 
The second judgment was entered after hearing on ap- 
pellees’ motion for assessment of attorney fees against 
“tthe defendant”’. The amount was fixed by the Court 
at Fifteen Thousand Dollars ($15,000.00) and judgment 
was entered in that amount against Savage, individually 
and as administrator, and against appellant as his surety, 
in an amount ‘‘not to exceed its liability under the said 
special undertaking in Administration No. 65,508.”’ (J.A. 
99-36) Appellant has noted an appeal to this Court from 
that judgment. 


Thus, appellant has suffered two judgments against it 
each for the full amount of its single undertaking. 


STATUTES INVOLVED 


District of Columbia Code (1951) 
Section 28-2401 


“©A bond, when required or referred to, in the pro- 
visions of this code, shall be understood to signify 
an obligation in a certain sum or penalty, subject to 
a condition, on breach of which it is to become absolute 
and to be enforceable by action.”’ 


Section 28-2402 


‘<An undertaking shall be understood to signify an 
agreement entered into by a party to a suit or pro- 
ceeding, with or without sureties, upon which a judg- 
ment or decree may be rendered in the same suit or 
proceeding against said party and his sureties, if any, 
the said party and sureties submitting themselves 


to the jurisdiction of the court for that purpose.’’ 


Section 28-2403 


“Tn all cases where, by the provisions of this code, 
a bond is required from an executor, administrator, 
administrator cum testamento annexo, administrator 
de bonis non, guardian, committee, collector, trustee, 
receiver, assignee for the benefit of creditors, or any 
other fiduciary appointed or confirmed by the District 
Court of the United States for the District of Columbia, 
or any member thereof, or where a bond is required 
from any party to a cause or proceeding pending in 
such court, such bond shall be in the form of an under- 
taking, under seal, in a maximum amount to be fixed 
by the court, conditioned as required by law, the surety 
or sureties therein submitting themselves to the juris- 
diction of the court and undertaking for themselves 
and each of them, their and each of their heirs, exe- 
cutors, administrators, successors, and assigns to abide 
by and perform the judgment or decree of the court 
in the premises, and further agreeing that, upon 
default by the principal in any of the conditions there- 
of, the damages may be ascertained in such manner 
as the court shall direct; that the court may give 
judgment thereon in favor of any person thereby 
aggrieved against such principal and sureties for the 
damages suffered or sustained by such aggrieved party, 
and that such judgment may be renederd in said cause 
or proceeding against all or any of the parties whose 
names are thereto signed. 


And the said District Court of the United States 
for the District of Columbia and its respective special 
terms, be, and they are hereby, vested with and given 
jurisdiction and authority to enter such judgments and 
decrees against the principal and surety or sureties, 
or any of them, upon such undertaking as law and 
justice shall require: Provivep, That nothing herein 
contained shall deprive any party having a claim or 
cause of action under or upon such undertaking from 
electing to pursue his ordinary remedy by suit at law 
or in equity. 


All provisions of this code relating to actions, reme- 
dies and proceedings upon bonds of such fiduciaries 
shall apply and be effective as to such undertakings 


6 


to the same extent as if such undertaking had been 
expressly mentioned and referred to therein.”’ 


Section 20-203 


“If the person appointed as administrator shall be 
entitled to the residue of the estate after the payment 
of the debts, he may, instead of the bond herein pro- 
vided for, execute a bond, with security approved by 
the court, in such penalty as the court may consider 
sufficient, conditioned for the payment of all the debts 
and claims against the deceased, and all damages which 
shall be recovered against him as administrator; and 
where the administrator shall file the consent in writ- 
ing of those entitled to the residue and they shall all 
be of full age, the court may, if it sees fit, direct that 
only such special bond be given, and in such cases the 
administrator shall not be required to return any in- 
ventory or account, but shall be personally answerable 
for all debts, claims, and damages that may be re- 
covered against him, in like manner as the executor 
who gives a similar bond: Proven, That the surety 
or sureties in said bond shall not be liable for a greater 
amount that the penalty thereof.”’ 


Section 12-201 


“‘No action shall be brought * * * on any executor’s 
or administrator’s bond after five years from the time 
of the right of action acerued thereon; * * saad 


STATEMENT OF POINTS 


1. The Court below erred in granting judgment against 
United States Fidelity and Guaranty Company as surety 
on the undertaking of John A. Savage, Administrator of 
the Estate of Myrtle DeMontis, deceased, in that the ap- 
pellees’ motion in the Court below was not filed, nor was 
any other action or suit begun against said United States 
Fidelity and Guaranty Company on the bond of said John 
A. Savage, Administrator aforesaid, within five years from 
the date the alleged cause of action accrued, as provided 
by Section 12-201 of the D. C. Code (1951). 
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2. The Court erred in summarily entering judgment 
against appellant, United States Fidelity and Guaranty 
Company, as surety upon the undertaking of John A. 
Savage, Administrator of the Estate of Myrtle DeMontis, 
deceased, in that 


(a) The procedure used is not authorized by a 
statute, or by the common law and the entry of judg- 
ment herein has denied to this appellant that due 
process of law to which it is entitled under the Con- 
stitution of the United States. 


(b) The judgments in Civil Action No. 111-51, on 
the basis of which the Court entered judgment appealed 
from, on their face are not against John A. Savage as 
Administrator and are personal judgments only. 


(c) Said judgments are not res judicata as to the 
appellant (1) for the reason that appellant was not 
a party to those proceedings (although always subject 
to process in the District of Columbia); and (2) for 
the reason that the record in said Civil Action No. 
111-51 shows that the Court decided adversely to 
appellees as to the only issue therein involving the 
estate subject to administration by said John A. 
Savage, as Administrator as aforesaid, and said action 
did not otherwise involve any issue relating to the 
bond of said John A. Savage as principal, and this 
appellant, as Surety. 


SUMMARY OF ARGUMENT 


1. The appellant contends that the Court below erred 
in granting judgment against it on its undertaking as 
surety in that no action was taken by appellees to enforce 
their rights, if any they had against appellant, within the 
time permitted by the applicable Statute of Limitations. 


2. The appellant further contends that it was denied its 
Constitutional right to due process of law in that the 
Court below entered judgment against it in summary 
fashion, and not in accordance with any settled course of 
judicial proceedings. 


3. The judgment in Civil Action No. 111-51 which is the 
basis for the assertion of liability of this surety is not 
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a judgment against this surety’s principal in his repre- 
sentative capacity, but is a personal judgment only and 
establishes no breach of the undertaking of this surety 
and its principal. 


4. The appellant further contends that it cannot be bound 
by a judgment entered in an action against its principal 
in which it was not a party, which it had no opportunity 
to defend, and in which the only issue relating to its under- 
taking was decided adversely to appellees. 


ARGUMENT 
L 
The Statute of Limitations Bars Appellees’ Claim 


The applicable period of limitations within which suit 
may be brought on an administrator’s bond is five years 
as provided in Section 12-201 of the District of Columbia 
(1951) Code, as follows: 


‘No action shall be brought * * * on any executor’s 
or administrator’s bond after five years from the time 
of the right of action accrued thereon * * *.’’ 


In this case, the bond of the administrator is in the 
form of an undertaking as required by Section 28-2403 
of the District of Columbia Code, which provides that: 


“In all cases where, by the provisions of this Code, 
a bond is required from an * * * administrator * * * 
such bond shall be in the form of an undertaking * * *.”’ 


The five-year period of limitations is expressly made 
applicable to such undertakings by the concluding para- 
graph of Section 282403 in the following language: 


‘All provisions of this code relating to actions, 
remedies and proceedings upon bonds of such fidu- 
ciaries shall apply and be effective as to such under- 
takings to the same extent as if such undertaking had 
been expressly mentioned and referred to therein.’ 
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The undertaking of Savage, as administrator, and ap- 
pellant, his surety, was executed and filed on June 8, 1945. 
No action was taken against appellant on the bond until 
nearly thirteen and one-half years later when, on November 
19, 1958, appellees filed their motion in Civil Action No. 
111-51 which had been instituted on January 9, 1951, 
against Savage alone. Thus, whatever cause of action 
appellees may have had against appellant must have 
accrued at least by or before January 9, 1951. 


It must be borne in mind that the undertaking in this 
case is a special undertaking by the terms of which both 
the principal and surety undertake that the principal will 
‘‘pay all the debts of and just claims against the said 
deceased and all damages which shall be recovered against 
him as administrator.’’ 


Thus, any default on the part of the principal giving 
rise to an action against him, immediately creates a right 
of action against the surety. 


This Court had accasion to consider the nature of a 
special undertaking in Hawley v. Hawley, 72 App. D.C. 
376, 114 F. 2d 745, in which suit was brought against 
an executor and the surety on his special undertaking. 
It was contended that the statute does not permit recovery 
on a special undertaking until the debt or claim sued on 
has been recovered against the executor in a separate 
action. The Court noted that by giving a special under- 
taking, an executor was, by statute, relieved of the necessity 
of filing inventories, the determining of assets, and account- 
ing therefor to the Probate Court. Accordingly, this Court 
held that the action was properly brought against both 
the principal and surety, and said, p. 380: 


«c@ * * There is no more reason for requiring an 
action against her in her official capacity (as exe- 
ceutrix) than for requiring, in the ordinary surety case, 
an action against the principal as a condition precedent 
to an action against the surety on the bond.”’ (citing 
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Downer v. United States Fidelity and Guaranty Com- 
pany, 46 F. 2d 733). 


The Downer case is particularly applicable here for the 
Court held that at common law the plaintiff may sue the 
surety without first suing the principal. The Court said, 
p. 735: 


‘Tn official bonds whether suit must first be brought 
and a judgment obtained against the principal depends 
upon the terms of the bond. When, by the terms of the 
instrument, the obligation of the surety or guarantor 
is the same as that of the principal, then, as soon as 
the principal is in default, the surety or guarantor is 
likewise in default and may be sued immediately and 
before any proceedings are had against the principal. 
This results from the fact that the surety had the right 
to contract such a liability, and, having done so, he 
is bound by his engagement.”’ 


Appellees could have joined appellant as a party defend- 


ant in Civil Action No. 11-51 when they sued appellant’s 
principal, for appellant has at all times been subject to 
process in the District of Columbia. Nevertheless, they 
elected not to do so but waited nearly eight years after 
asserting their claim against appellant’s principal to take 
any action against appellant. Their claim was not made 
within the time permitted by the statute, and the Court 
below committed reversible error in granting judgement. 


I. 
The Judgments Relied Upon Are Personal Judgments Only 


While it is true that Savage was sued individually and 
as administrator, the judgments relied upon refer to him 
only as ‘‘defendant Savage’ and do not purport to be 
judgments against him in his capacity as administrator. 
Furthermore, the court having decided against appellees on 
the only issue involving Savage as administrator, there 
could have been no judgment against him other than as an 
individual. Regardless of the incorporation by reference 
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in Counts Two and Three of the allegation that ‘‘the de- 
fendant (Savage) is sued individually and as administra- 
tor * * *”’, those Counts concerned decendent’s real estate 
over which the administrator and the Probate Court had no 
Jurisdiction. This Court specifically held in Shields v. 
Shields, 69 App. D. C., 331 332, 101 F. 2d 255, that real 
estate and rents accruing thereon after the death of the 
owner are not within the jurisdiction of the Probate Court, 
and that ‘‘an administrator who has collected rents as 
tenant in common, or as agent, or without authority, is 
liable therefor in his individual capacity, and not as admin- 
istrator.”’ 


Tl. 
Appellant Has Been Denied Due Process of Law 


The summary procedure in the Court below on the basis 
of which the judgment was entered against appellant was a 
denial of due process of law guaranteed by the Constitution 
of the United States. 


The Supreme Court has said that due process of law 
implies and includes ‘‘Regular allegations, opportunity to 
answer and a trial according to some settled course of 
judicial proceedings.”? Den v. The Hoboken Land and 
Improvement Co., 18 How. (U.S.) 272 15 L . Ed. 373, 376. 


In the case at bar, the proceeding against appellant was 
initiated simply by a motion. Appellant filed in opposition 
a memorandum of points of law as permitted by Local Civil 
Rule 9(b). The matter came on for oral argument and was 
decided on the motion, supporting and opposing memo- 
randa, the record in Civil Action No. 111-51, and argument 
of counsel. This cannot be said to meet the requirements 
of Constitutional due process as stated by the Supreme 
Court to guarantee ‘‘regular allegations, opportunity to 
answer, and a trial according to some settled course of 
judicial procedure.”’ 


The District of Columbia Code, Section 28-2403, provides 
that upon default by the principal, the damages may be 
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ascertained ‘‘in such manner as the Court shall direct’’ 
and judgment then entered against the principal and surety. 
However, no effort was made in the Court below to comply 
with this provision. The result is that a judgment has been 
entered against appellant in a manner not in accordance 
with any settled course of judicial proceedings and in such 
manner as to deprive appellant of its Constitutional right 
to due process of law. 


Iv. 


The Judgments Relied Upon Are Not Res Judicata as to the 
Surety and Establish No Breach of the Undertaking 


The judgments relied upon by appellees were entered in 
a Civil Action to which appellant was not a party, although 
appellant has at all times been subject to process in the 
District of Columbia. Furthermore, the record herein is 
utterly devoid of any indication that appellant was given 
an opportunity to defend the action. 


A judgment against its principal will be binding on the 
surety only if the surety had full knowledge of the action 
and was afforded full opportunity to defend. Broder v. 
Hartford Accident and Indemnity Co., 106 F. Supp. 343. 
Where it is not made to appear that the surety knew of and 
had opportunity to defend the suit, the judgment against 
the principal will only be prima facie evidence of the 
surety’s liability and may be rebutted by proof that it was 
obtained by fraud or collusion, or that the loss or liability 
was not idemnified against under the condition of the bond. 
Lake County, etc. v. Massachusetts Bonding & Insurance 
Co., 75 F. 2d 6. 


The only issue in Civil Action No. 111-51 involving the 
estate subject to administration by appellant’s principal, 
was decided adversely to appellees. In Count One of the 
Complaint, appellees alleged that full distribution had not 
been made of the personalty subject to administration and 
prayed that Savage be ordered to account therefor. The 
Court specifically found that appellees’ ‘‘did not press for 
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an accounting of decedent’s personal effects, and offered 
no evidence in support of Count One of their complaint.”’ 


There was no other issue in the case which involved the 
bond of Savage as principal, and this appellant as surety. 
Counts Two and Three and the judgment related solely to 
decedent’s real estate over which neither the Probate 
Court nor Savage, as administrator, had any authority 
or control. Sheilds v. Shields, supra. 

The findings of fact disclose no finding of default on the 
part of Savage, as administrator, and the judgment entered 
on those findings establishes no breach of the bond for 
which appellant as his surety could be held liable. Appel- 
lant is not bound by that judgment and the Court below 
erred in granting its judgment against appellant. 


CONCLUSION 


This case represents a startling deprivation of the Con- 
stitutional and other legal rights of a surety. Not only did 
the Court below summarily enter its judgment against 
appellant in a manner not in accordance with any settled 
practice, and at a time well after the applicable Statute of 
Limitations had run, but the Court held the surety respon- 
sible for a judgment entered in a case to which it was not 
a party and which established no breach of its undertaking 
as surety. The judgment appealed from should be set 
aside. 


Respectfully submitted, 
Tuomas S. Jackson 


Rosert M. Gray 
Joun W. JAcKSON 


Attorneys for Appellant 
719 15th Street, N. W., 
Washington, D. C. 


Jackson, Gray & JACKSON 
Of Counsel 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Hotprse Prosate Court 
Administration No. 65,508 


In Re Estate of 
Myrrtz De Monts, Deceased 


Motion for Order Directing Surety to Pay Over Full Penalty 
of Undertaking 


This motion is made by the sole heirs at law and next of 
kin of the above named decedent; namely, Ivan K. Had- 
lock, half-brother of the decedent, in his own right, and F. 
Joseph Doerr, Ancillary Executor of the estate of Carmita 
L. Helmbold, deceased, half-sister of the deceased (Admin- 
istration No. 88,449 of this Court). 


On June 8, 1945, John A. Savage qualified as the Admin- 
istrator of the above-named deceased by his posting a 
special undertaking in the penal amount of $2,000, with 
good and sufficient surety in the corporate person of U. 8. 
Fidelity and Guaranty Company. The special undertaking 
was executed formally by John A. Savage and by said U. S. 
Fidelity and Guaranty Company, and the said surety was 
approved by the Register of Wills, Clerk of the Probate 
Court, on June 8, 1945. 


The special undertaking in pertinent part provides that 
“the above John A. Savage shall pay * * ° all damages 
which shall be recovered against him as Administrator and 
shall in all things abide by and perform such judgment or 
decree as the Court may make in the premises.”” The 
special undertaking further provides: ‘‘And we, the said 
John A. Savage, principal, and United States Fidelity and 
Guaranty Company, surety, do hereby appear and submit 
ourselves to the jurisdiction of the Court, and undertake 
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for ourselves and each of us, our and each of our heirs, 
executors, administrators, successors, and assigns, in the 
maximum sum of Two Thousand dollars, to abide by and 
perform the judgment or decree of the Court in the 
premises, and further agree that, upon default by the prin- 
cipal in any of the conditions hereof, the damages may be 
ascertained in such manner as the Court shall direct, that 
the Court may give judgment hereon in favor of any per- 
son thereby aggrieved against us as principal and surety 
for the damages, not exceeding Two Thousand dollars, 
suffered or sustained by such aggrieved party and that such 
judgment may be rendered in the above entitled cause or 
proceeding against all or any of us whose names are hereto 
signed, as provided by Title 28, Section 2403 of the Dis- 
trict of Columbia Code (1940 Edition) ; provided, however, 
that nothing herein contained shall be held or construed to 
prevent a judgment against said principal in a sum in 
excess of said hereinbefore mentioned amount.” 


In January 1951 the movants herein brought suit against 
said John A. Savage individually and as Administrator of 
the estate of the above-named decedent, being Civil Action 
No, 111-51. Subsequently, the cause became at issue and 
was fully heard on the merits, as a result of which the Court 
entered a final judgment on October 29, 1954. This, among 
other things, entered a money judgment against Defendant 
John A. Savage in the amount of $17,548.91 and this judg- 
ment remains wholly unsatisfied. The judgment made ex- 
tensive findings with respect to the fraud perpetrated by 
Defendant Savage in the above-entitled estate, namely, the 
estate of Myrtle De Montis, deceasd, Administration No. 
65,508 of this Court, against the movants herein. Defend- 
ant Savage appealed to the United States Court of Ap- 
peals for this Circuit which dismissed his appeal on March 
92, 1955. The mandate of the Court of Appeals was filed 
in the District Court on April 25, 1955, and the District 
Court, in turn, entered its judgment on the mandate on 
April 28, 1955. 
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On February 8, 1957, the District Court entered a sup- 
plemental judgment against Defendant John A. Savage, 
primarily in aid of execution of the judgment of October 
29, 1954. Defendant Savage appealed from this supple- 
mental judgment. The United States Court of Appeals for 
this Circuit on June 6, 1958, affirmed the supplemental judg- 
ment of February 8, 1957, per curiam. Subsequently, De- 
fendant Savage petitioned the United States Supreme Court 
for a writ of certiorari. On November 17, 1958, the United 
States Supreme Court denied the petition of Defendant 
Savage for a writ of certiorari, and on November 18, 1958 
the United States Supreme Court issued a certified copy 
of its order denying certiorari, which said certified copy 
has been filed in the District Court in Civil Action No. 
111-51. 


Thus, it has been finally and conclusively established that 
John A. Savage, Administrator of the above-entitled estate, 
under said special undertaking, grievously breached the con- 
ditions of the undertaking and that therefore this Court 
should enter an order adjudging and decreeing that said 
surety, United States Fidelity and Guaranty Company, 
forthwith pay over to the movants herein the full penalty 
of the special undertaking, namely, the amount of $2,000. 


Joun J. DonNELLY 
Attorney for the Movants 
1028 Connecticut Avenue 
Washington 6, D. C. 


(Filed November 25, 1958) 


Memorandum of Points and Authorities in Opposition to 
Motion for Order Directing Surety to Pay Over Full 
Penalty of Undertaking 


The United States Fidelity and Guaranty Company de- 
nies any liability to Ivan K. Hadlock and F. Joseph Doerr, 
Ancillary Executor of the estate of Carmita L. Helmbold, 
deceased, or to any other person or persons herein. No 
judgment has been rendered in any proceeding to which 
the United States Fidelity and Guaranty Company has 
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been a party, and no action has been taken against the 
United States Fidelity and Guaranty Company on the bond 
of John A. Savage, Administrator herein, within the time 
allowed under the statutes of limitations in such case made 
and provided by the laws of the District of Columbia. 


JACKSON AND Gray 
By: /s/ Rosert M. Gray 


Attorneys for United States 
Fidelity and Guaranty 
Company, 
719 15th Street, N. W., 
Washington, D. C. 


(Filed December 22, 1958) 
Judgment 


This cause having come on to be heard on the motion of 
the sole heirs at law and next of kin of the above-named 
decedent, Ivan K. Hadlock and the Estate of Carmita L. 


Helmbold by and through F. Joseph Doerr, Ancillary 
Executor (Administration No. 88,449 of this Court), for a 
judgment or decree ordering the surety of John A. Savage, 
Administrator of the above-named decedent, United States 
Fidelity and Guaranty Company, to pay over to said 
movants the full penalty of the special undertaking filed in 
the above-entitled cause by said John A. Savage as prin- 
cipal, and said United States Fidelity and Guaranty Com- 
pany as surety, the points and authorities of said movants 
in support thereof, the memorandum of points and authori- 
ties of said surety in opposition thereto, the opposition of 
John A. Savage thereto, and the supplemental points and 
authorities of the movants in support thereof and the Court 
having held a hearing in open Court in which the movants 
adduced evidence and were heard fully, and said John A. 
Savage and said surety, United States Fidelity and Guar- 
anty Company, were likewise heard fully, and the Court 
being fully advised in the premises, it is by the Court this 
22nd day of December, 1958, 
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Founp, 1. That on June 8, 1945, John A. Savage qualified 
as the Administrator of the above-named decedent by his 
posting a special undertaking in the penal amount of $2,000, 
with good and sufficient surety in the corporate person of 
United States Fidelity Company; 


2. That said special undertaking was executed formally 
by said Savage and by said surety, and the said surety was 
approved by the Register of Wills, Clerk of the Probate 
Court, on June 8, 1945; 


3. That the said special undertaking in pertinent part 
provides that ‘‘the above John A. Savage shall pay * * * 
all damages which shall be recovered against him as Ad- 
ministrator and shall in all things abide by and perform 
such judgment or decree as the Court may make in the 
premises.”’; 


4. That the said special undertaking further provides : 
‘¢And we, the said John A. Savage, principal, and United 
States Fidelity and Guaranty Company, surety, do hereby 
appear and submit ourselves to the jurisdiction of the Court, 
and undertake for ourselves and each of us, our and each 
of our heirs, executors, administrators, successors, and 
assigns, in the maximum sum of Two Thousand dollars, to 
abide by and perform the judgment or decree of the Court 
in the premises, and further agree that, upon default by 
the principal in any of the conditions hereof, the damages 
may be ascertained in such manner as the Court shall direct, 
that the Court may give judgment hereon in favor of any 
person thereby aggrieved against us as principal and surety 
for the damages, not exceeding Two Thousand dollars, 
suffered or sustained by such aggrieved party and that such 
judgment may be rendered in the above entitled cause or 
proceeding against all or any of us whose names are hereto 
signed, as provided by Title 28, Section 2403 of the District 
of Columbia Code (1940 Edition) ; provided, however, that 
nothing herein contained shall be held or construed to 
prevent a judgment against said principal in a sum in 
excess of said hereinbefore mentioned amount.’’; 


6a, 


5. That the movants in January 1951 brought suit against 
said John A. Savage, individually and as Administrator of 
the estate of the above-named decedent, being Civil Action 
No. 111-51, which subsequently became at issue and was 
fully heard on the merits, as a result of which the Court 
entered a final judgment on October 29, 1954, which among 
other things entered a money judgment against said De- 
fendant Savage in the amount of $17,548.91 and which judg- 
ment made extensive findings of fraud perpetrated by said 
Defendant Savage in the above-entitled estate against the 
movants herein; 


6. That said Defendant Savage appealed from said judg- 
ment to the United States Court of Appeals for this Circuit 
which dismissed his appeal on March 22, 195, and this 
Court in turn entered its judgment on the mandate of the 
Court of Appeals on April 28, 1955; 


7. That on February 8, 1957, this Court entered a sup- 
plemental judgment against said Defendant Savage from 


which said Defendant Savage appealed, but which was af- 
firmed by the United States Court of Appeals for this Cir- 
cuit on June 6, 1958, per curiam, and the petition of said 
Defendant Savage to the United States Supreme Court for 
a writ of certiorari was denied on November 17, 1958; 


8. That the said judgment and the said supplemental 
judgment against said Defendant Savage are wholly un- 
satisfied; and 

9. That the conditions of the said special undertaking, 
more fully described hereinabove, have been breached by 
said Defendant Savage as principal in an amount far in 
excess of $2,000, as has been judicially determined and es- 
tablished with finality. 

Trererore, It Is sy THE Court, CoNCLUDED: 


1. That the conditions of the said special undertaking 
have been breached by the principal in an amount far in 
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excess of the penalty of said special undertaking which 
penalty is limited to the sum of $2,000; and 


2. That the said surety is fully liable to the movants in 
the maximum penalty of the said special undertaking, 
namely the amount of $2,000. 


Tuererore, It Is sy THE Court ORDERED, ADJUDGED AND 
DECREED: 


That the said surety, United States Fidelity and Guar- 
anty Company, pay over to Ivan K. Hadlock and F. Joseph 
Doerr, Ancillary Executor of the Estate of Carmita L. 
Helmbold, the sum of Two Thousand dollars ($2,000.00), 
together with costs, and interest from the date of this 
judgment. 

/s/ Epwarp A, Tamm 
Judge 


(Filed January 13, 1959) 
Notice of Appeal 


Notice is hereby given this 13th day of January, 1959, 
that United States Fidelity and Guaranty Company hereby 
appeals to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgment of this Court entered 
on the 22nd day of December, 1958, in favor of Ivan K. 
Hadlock and F. Joseph Doerr, Ancillary Executor of the 
Estate of Carmita L. Helmbold, against said United States 
Fidelity and Guaranty Company. 


JACKSON AND Gray 


By: Roserr M. Gray 
Attorneys for United 
States Fidelity and 
Guaranty Company, 
719 15th Street, N. W., 
Washington, D. C. 
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DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


HOLDING A PROBATE COURT 
Administration No. 65,508 


In Re Estate or 
Myrrtz De Montis, Deceased 


Order for Administration 


On consideration of the petition of John A. Savage for 
letters of administration of the estate of Myrtle de Montis, 
deceased, filed herein on the seventh day of June, 1945, and 
it appearing to the satisfaction of the Court that the said 
Myrtle de Montis, deceased, departed this life intestate, it 
is this 7th day of June, 1945, by the Court, 


Ornerep, Apsupcep and Decree, that letters of adminis- 
tration of the estate of said Myrtle de Montis, be and the 
same are hereby granted to the said John A. Savage upon 
his giving bond in the penalty of $2,000.00, conditioned upon 
the payment of all debts and claims against the deceased 
and all damages which shall be recovered against him as 
administrator. 

Davin A. PINE 
Justice 
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Form No. 30 
Special Undertaking 


DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


HOLDING PROBATE COURT 
Administration No. 65,508 


In Re Estate or 
Myrttz De Mortis, Deceased 


Wuenrzas, by decree of the District Court of the United 
States for the District of Columbia, holding Probate Court, 
letters of Administration have been granted to John A. 
Savage, upon the estate of Myrtle De Montis, deceased, 
late of the District of Columbia which letters are to issue 
upon him giving the special undertaking required by law, 
in the maximum sum of Two Thousand dollars, and taking 
the oath prescribed by law; 


Now the conditions of this undertaking are, and we, the 
undersigned, John A. Savage as principal, and United 
States Fidelity and Guaranty Company as surety, do hereby 
undertake, that the above John A. Savage shall pay all the 
debts of and just claims against the said decedent and 
all damages which shall be recovered against him as Ad- 
ministrator and shall in all things abide by and perform 
such judgment or decree as the Court may make in the 
premises. 


Anp we, the said John A. Savage principal, and United 
States Fidelity and Guaranty Company, surety, do hereby 
appear and submit ourselves to the jurisdiction of the Court, 
and undertake for ourselves and each of us, our and each 
of our heirs, executors, administrators, successors, and 
assigns, in the maximum sum of Two Thousand dollars, to 
abide by and perform the judgment or decree of the Court 
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in the premises, and further agree that, upon default by 
the principal in any of the conditions hereof, the damages 
may be ascertained in such manner as the Court shall direct, 
that the Court may give judgment hereon in favor of any 
person thereby aggrieved against us as principal and surety 
for the damages, not exceeding Two Thousand dollars, 
suffered or sustained by such aggrieved party and that such 
judgment may be rendered in the above entitled cause or 
proceeding against all or any of us whose names are hereto 
signed, as provided by Title 28, Section 2403 of the Dis- 
trict of Columbia Code (1940 Edition) ; provided, however, 
that nothing herein contained shall be held or construed 
to prevent a judgment against said principal in a sum in 
excess of said hereinbefore mentioned amount. 


Wrrness our hands and seals this 8th day of June, A. D. 
1945. 
Joun A. Savace (SEAL) 
Unrrep States FELITY AND 
Guaranty Company (SEAL) 


By Evcens Hatter (SEAL) 
lts Attorney in Fact 


Signed, sealed, and delivered in the presence of — 
Stevi Ossorn 


Surety approved: June Sth, 1945. 


Vicror S. Mersca 
Register of Wills, Clerk of 
the Probate Court. 
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DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


HOLDING PROBATE COURT 


Oath 
District or Cotumstia, to wit: 

I, John A. Savage do swear (solemnly, sincerely, and 
truly do affirm and declare) that I will well and truly ad- 
minister the estate of Myrtle De Montis, deceased, late of 
the District of Columbia, according to law, and will give a 
just account of my administration when thereto I shall be 
lawfully called. So help me God. 


Joun A. SavaGE 
1303 Fairmont St., N. W. 9 


Sworn to and subscribed before me this 8th day of June, 
A. D. 1945. 
Tuomas C, ScALLEY 
Deputy Register of Wills for 
the District of Columbia, 
Clerk of the Probate Court. 


(Filed January 9, 1951) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 111-751 
Ivan K. Havuocs, Phoebus, Virginia, and Carmrra L. 
Heimsop, Oceanside, California, Plaintiff's, 
v. 

Joun A. Savacs, individually and as administrator of the 

Estate of Myrtle De Montis, 1303 Fairmont Street, 

N. W., Washington, D. C., Defendant. 


Complaint for Accounting, to Have Deeds Set Aside, 
and Other Relief 


First Count 
1. Jurisdiction is founded on the code of laws for the Dis- 
trict of Columbia, The amount in controversy exceeds 
$3,000.00 exclusive of interest and costs. 
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2. Plaintiffs are the heirs at law and next of kin of 
Myrtle De Montis, Deceased, who died on April 19, 1945, 
and whose estate is currently being administered by the 
defendant under special bond in Estate of Myrtle De Montis, 
Deceased, Administration No. 65508, in this Court. The 
defendant is sued individually and as administrator of the 
Estate of Myrtle De Montis. 


3. At the time of her death said Myrtle De Montis owned 
the following real property in the District of Columbia: 
1348 Fairmont Street, N. W., Lot 33, Square 2861, worth 
$13,000.00, subject to a trust of $5,253.13, and 1346 Fairmont 
Street, N. W., lot 34, Square 2861, worth $13,000.00, sub- 
ject to a trust of $4,734.80; and personal property believed 
to be worth approximately $3,500.00. 


4. The defendant apparently has claimed that at the time 
of her death the said Myrtle De Montis was indebted to 
him in the amount of $1,269.76. 


5. Full distribution of the personalty subject to admin- 
istration has not been made to the plaintiffs despite their 
demand for same. 


Wherefore, plaintiffs pray that the Court order the de- 
fendant to render an accounting of said property and to 
pay to the plaintiffs such amount as will be shown to be 
due and owing, the costs of this suit, and for such other 
and further relief as to the Court may seem just and proper. 


Szconp Count 


1, 2, and 3. Plaintiffs incorporate by reference as part of 
this count paragraphs numbered 1, 2, and 3 of count num- 
bered 1. 


4, At the time of her death said Myrtle De Montis was 
the owner and manager of the rooming house business 
conducted at the premises 1346 and 1348 Fairmont Street, 
N. W. 
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5. On information and belief plaintiffs say that the gross 
income from said business was between $5,000 and $7,500 
annually. 


6. That since the time of the death of decedent, April 19, 
1945, defendant has without justification, cause, or excuse 
appropriated to his own use the said rooming house busi- 
ness and has failed and refused to make any accounting to 
plaintiffs, although demand has been made upon him so 
to do. 


Wherefore, plaintiffs pray that defendant be required to 
account for the proceeds of the said business and that judg- 
ment be rendered in such amount as shall be found to be 
due and owing, plus the costs of this suit, as well as such 
other and further relief as to the Court may seem just 
and proper. 


Tump Count 


1, 2, and 3. Plaintiffs incorporate by reference the allega- 


tions contained in paragraphs numbered 1, 2, and 3 of count 
numbered 1 of this complaint. 


4, At the time of her death, the decedent, Myrtle De 
Montis, was the record owner in fee of the premises 1346 
and 1348 Fairmont Street, N. W., subject only to the trusts 
heretofore mentioned in paragraph numbered 3 of count 
numbered 1. Defendant, by fraudulent representations con- 
cerning the existence of certain alleged joint deeds between 
himself and the late Myrtle De Montis, and by further 
fraudulent representations as to the fair market value of 
the property in question, persuaded plaintiffs who lived a 
great distance from this city and who were in necessitous 
circumstances to accept from him the sum of $3,500.00 in 
cash, and notes in the amount of $1,500.00 as consideration 
for the transfer to him of their titles to the aforementioned 
real property, well knowing at the time that he had sur- 
rendered the alleged joint deeds to the said Myrtle De 
Montis prior to her death and well knowing that the fair 
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market value of the aforementioned real estate was in ex- 
cess of $26,000.00, and that the trusts thereon were less 
than $10,0000.00. 


5. Attached hereto and made a part hereof by reference 
as Exhibits ‘A’? and ‘‘B”’ are certified photostatic copies 
of deeds to the premises 1346 and 1348 Fairmont Street, 
N. W., showing defendant to be the present record owner 
of the premises aforesaid. 


6. Defendant, at the time of obtaining these deeds from 
plaintiffs, was acting in a fiduciary capacity, namely, as 
Administrator of the estate of the late Myrtle De Montis 
and as constructive trustee of the realty. 


Wherefore, plaintiffs pray that the deeds aforesaid be 
set aside and that this Court appoint a Trustee for the sale 
of the property aforesaid and to distribute to them such 
amount as may properly represent their interests in the 
aforesaid real estate, or, in the alternative, plaintiffs pray 


that defendant be ordered to pay to them the difference 
between the fair market value of the property aforesaid 
and such amount as defendant heretofore advanced to them, 
and for such other and further relief as to the Court may 
seem just and proper. 


Case AND WILLIAMS 
829 17th Street, N. W. 
Washington, D. C. 


By: Nicrouas J. Case 
Nicholas J. Chase 
Harry M. Rosi, Jr. 
Harry M. Rubin, Jr. 
Of Counsel 


E. Raten JAMES 
Citizens National Bank Building 
Hampton, Virginia 
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(Filed July 28, 1954) 
Order 


Upon consideration of the Auditor’s preliminary report 
filed herein on the 29th day of June, 1954; defendant’s 
sworn objections thereto; the affidavit of Margaret H. 
Earley in opposition to defendant’s said objections; plain- 
tiffs’ motion to strike defendant’s answer and all pleadings 
filed in this cause by defendant and for judgment against 
defendant, and, in the alternative, for an order vacating 
the order of reference entered herein on February 9, 1954; 
plaintiffs’ points and authorities and affidavit of Margaret 
HH. Earley in support of said motion; defendant’s points 
and authorities in opposition thereto; and after argument 
in open Court, it is, by the Court, this 28th day of July, 1954 


Orperep, That the Order of the Auditor entered March 
5, 1954, requiring the deposit of an indemnity of $875.00 
in the equal amounts of $437.50 by plaintiffs, and $437.50 
by defendant be, and it is hereby, confirmed, and 


Tr Is Furraer Orverep, That plaintiffs’ motion to strike 
defendant’s answer and all pleadings filed in this cause by 
defendant and to enter judgment against defendant be, and 
the same hereby is, granted; provided, however, that if 
defendant, within five days from the date of this Order 
shall deposit with the Auditor his share of said indemnity 
in the amount of $437.50, then, in that event, plaintiffs’ 
motion to strike defendant’s answer and all pleadings filed 
in this cause by defendant, shall stand denied. 


Epwarp A. Tamm 
Judge 


(Filed October 29, 1954) 
Order Carrying Into Effect Final Judgment of July 28, 1954 


This matter having come on to be heard before the Court 
pursuant to the Order entered October 12, 1954 which set 


16a 


the cause down for the purpose of taking ex parte proof 
from the plaintiffs and for such other and further proceed- 
ings as the nature of the cause may require, default judg- 
ment against defendant having been entered on July 28, 
1954, and the plaintiffs and the defendant having each been 
given due and ample notice of said facts, upon considera- 
tion of the pleadings herein, the evidence offered by the 
plaintiffs, the evidence offered by the defendant, and after 
full hearing of plaintiffs and of defendant, and the defend- 
ant having had full and ample opportunity and notice to 
bring such witnesses as he may have desired to call and 
to adduce such evidence as the defendant may have desired 
to adduce, it is by the Court this 29th day of October, 1954 
Founp: 


That the plaintiffs are the sole heirs at law and next of 
kin of Myrtle deMontis, who died on April 19, 1945, and 
were on said date; 


That her estate is covered by Administration No. 65508 


of the Probate Court of this Court; 


That on the date of decedent’s death, April 19, 1945, Mrs. 
Carmita L. Helmbold, her sister and one of her two sole 
heirs at law and next of kin and a plaintiff herein, was an 
invalid and helpless, and still is, and was then and still is 
in dire financial circumstances ; 


That Defendant Savage on April 19, 1945, and continually 
from then to this date, has been fully aware of the helpless 
situation of the co-plaintiff, Mrs. Carmita L. Helmbold; 


That Defendant Savage fraudulently and dishonestly in- 
duced the plaintiffs to consent to his appointment as admin- 
istrator of said estate under special bond; 


That Defendant Savage perpetrated a fraud on this Court 
by applying under oath for letters of administration in that 
he was not qualified under law to serve as administrator 
because he had been convicted of an infamous crime, to wit, 
conviction of fifteen counts of mail fraud for which he 
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served a part of his sentence in the Leavenworth Peni- 
tentiary ; 


That Defendant Savage fraudulently and dishonestly mis- 
represented himself to the plaintiffs, the sole heirs at law 
and next of kin of decedent, as a creditor of the estate, and 
misrepresented that he thereby had some rights with re- 
spect to appointment as administrator, when in truth and 
in fact he was not a creditor of the estate but he was in- 
debted to the estate and owed the estate substantial money ; 


That as a material part of his fraud, Defendant Savage 
misrepresented to plaintiffs that if he were appointed as 
administrator under special bond he would expedite settle- 
ment of the estate and make distribution to them possible 
in less than one year; 


That immediately after his appointment as administrator 
under special bond, Defendant Savage fraudulently misrep- 
resented to plaintiffs that settlement of the estate and dis- 
tribution thereof to them could not be made until after 
twelve years had elapsed from the date of his qualification 
as administrator ; 


That Defendant Savage fraudulently and dishonestly mis- 
represented to plaintiffs that the realty owned by decedent, 
namely 1346 and 1348 Fairmont Street, N. W., Washington, 
D. C., was under his control as administrator, when in truth 
and in fact it was not; 


That Defendant Savage fraudulently and dishonestly mis- 
represented to plaintiffs that the estate was insolvent, when 
in truth and in fact it was not; 


That the plaintiffs are and were the sole heirs at law, 
and also the sole next of kin, and therefore that the sole 
heirs at law and next of kin are and were identical ; 


That Defendant Savage unlawfully and fraudulently mis- 
represented to plaintiffs that decedent’s rooming-house 
business was his own and was not the property of the estate 
of decedent ; 
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That Defendant Savage fraudulently and dishonestly mis- 
represented to plaintiffs that the two pieces of real estate 
owned by decedent on the date of her death, 1346 and 1348 
Fairmont Street, N. W., Washington, D. C., were subject 
to joint deeds permitting survivorship to him as a joint 
tenant, and misrepresented that such joint deeds had not 
been recorded and had been lost, when in truth and in fact 
there were no such joint deeds; 


That Defendant Savage fraudulently and dishonestly mis- 
represented the fair market value of said two pieces of real 
estate to the plaintiffs at the assessed value thereof, $8281 
with respect to one, and $8241 with respect to the other, 
when in truth and in fact the fair market value of each said 
piece of real estate on April 19, 1945, the date of decedent’s 
death, was not less than $13,000, each ; 


That Defendant Savage fraudulently and dishonestly con- 
vinced plaintiffs that they would not receive anything what- 
ever from the estate unless they executed to him quit-claim 
deeds for their respective interests in the realty and instru- 
ments assigning to him their rights in the estate; 


That Defendant Savage fraudulently and dishonestly in- 
duced plaintiffs to execute quit-claim deeds, conveying to 
him their respective interests in the two pieces of real 
estate, 1346 and 1348 Fairmont Street, N. W., Washington, 
D. C., and also to execute void assignments of their rights 
in the estate of decedent, for $2,500 to each of them; 


That pursuant to said fraud, Defendant Savage paid 
$2,500 to plaintiff Helmbold and only $1000 to plaintiff 
Hadlock ; 


That Defendant Savage filed an inheritance tax return 
with the District of Columbia Government in August 1946, 
declaring the share of plaintiff Helmbold to be $4968.78 from 
the estate and the share of plaintiff Hadlock to be $4968.77 
from the estate, and Defendant Savage paid tax thereon ; 


That Defendant Savage at no time informed the plain- 
tiffs, or either of them, that he had recognized their shares 
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to be that which he reported to the District of Columbia 
Government in said inheritance tax return, or in any other 
amount; 


That plaintiffs, in the hearing before this Court, did not 
press for an accounting of decedent’s personal effects, and 
offered no evidence in support of count one of their com- 
plaint filed herein; 


That Defendant Savage fraudulently and dishonestly mis- 
appropriated to his own use and ownership, decedent’s 
rooming-house business; 


That Defendant Savage from the date of decedent’s death, 
April 19, 1945, to the present, unlawfully withheld from 
plaintiffs the title and possession of the two pieces of real 
estate, 1346 and 1348 Fairmont Street, N. W., Washing- 
ton, D. C.; 


That the fair market value of decedent’s rooming-house 
business on the date of her death, April 19, 1945, was not 
less than $3,500; 


That the fair rental value of each said house from April 
19, 1945, to the present, was not less than $125 per month 
per house, or $28,500 for one hundred fourteen (114) 
months from April 19, 1945, to the present; 


That the plaintiffs have been fraudulently and dishonestly 
defrauded by Defendant Savage of $32,000 from April 19, 
1945 to the present; 


That the moneys due and owing by Defendant Savage to 
plaintiffs amount to $32,000 ; 


That the plaintiffs in the hearing before this Court 
tendered to Defendant Savage the following moneys as an 
offset against their rights: 


(a) $2,500, representing money paid by Defendant 
Savage to Plaintiff Helmbold; 
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(b) $1,000 paid by Defendant Savage to Plaintiff 
Hadlock ; 


(c) $2,952.36, representing the amount of real estate 
taxes paid by Defendant Savage to the District of Co- 
lumbia Government for the properties since April 19, 
1945; 


(d) $4,225.60, representing payments made by De- 
fendant Savage on the mortgage on 1346 Fairmont 
Street and insurance thereon since April 19, 1945; 


(e) $3,773.13, representing net payments made by 
Defendant Savage on the mortgage on 1348 Fairmont 
Street and insurance thereon, since April 19, 1945. 
(The payments so made total $5,148.13. Savage, how- 
ever, refinanced this property on February 20, 1947, 
and pocketed $1,375. This amount is subtracted from 
$5,148.13.) ; 


That the plaintiffs tendered in total, in the hearing, to 


Defendant Savage the amount of $14,451.09, as an offset 
against their right to $32,000.00 from Defendant Savage; 
and 


That the plaintiffs’ said judgment of July 28, 1954, 
against Defendant Savage is in the amount of $17,548.91, 
insofar as the accounting is concerned. 


Tr Is Concuupep By THE Court: 


That the two alleged deeds executed by the plaintiffs in 
September 1946 (by Plaintiff Helmbold) and in January 
1947 (by Plaintiff Hadlock et ux) to 1346 and 1348 Fairmont 
Street, N. W., Washington, D. C. (Lots numbered 33 and 
34 in Joseph A. Blundon’s subdivision of lot numbered ten 
(10) Block numbered Thirty-one (31) ‘‘Columbia Heights,”’ 
as per plat recorded in the office of the Surveyor for the 
District of Columbia in Liber County 11 at folio 51, also 
known for taxation purposes as Lots 33 and 34, Square 
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2861) are, and were, void and are set aside and held for 
naught; and 


That the plaintiffs are entitled to a judgment against 
Defendant Savage in the amount of $17,548.91. 


Now, Turerore, Ir Is ORDERED BY THE Court UNDER THE 
JupeMeENT or Jury 28, 1954: 


That the said deeds to 1346 and 1348 Fairmont Street, 
N. W., Washington, D. C. (Lots numbered 33 and 34 in 
Joseph A. Blundon’s subdivision of lot numbered ten (10) 
Block numbered Thirty-one (31) ‘‘Columbia Heights,’’ as 
per plat recorded in the office of the Surveyor for the Dis- 
trict of Columbia in Liber County 11 at folio 51, also known 
for taxation purposes as Lots 33 and 34, Square 2861) be, 
and they hereby are, vacated, held for naught, and set aside, 
and all right, title and interest, in fee simple, in and to said 
real properties is found to be in the plaintiffs herein, Ivan 
K. Hadlock and Carmita L. Helmbold, as tenants in com- 
mon, as of the death of Myrtle deMontis on April 19, 1945, 
and continually from that date to the present; and 


That plaintiffs be, and hereby are awarded judgment 
against Defendant Savage, in the amount of $17,548.91. 


Ricumonp B. Keece 
Richmond B. Keech 
Judge 


(Filed February 11, 1957) 
C.A. No. 111-51 
C.A. No. 254-56 


Findings of Fact, Conclusions of Law. and Decree 


On the 23rd day of January, A.D. 1957, the above styled 
causes of action came on to be heard before the Court 
pursuant to the consent order entered on December 14, 
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1956, consolidating for hearing the issues raised in the 
two above styled and numbered causes. The plaintiffs ap- 
peared by their counsel, John J. Donnelly and Margaret 
H. Earley. The defendants, John A. Savage and Eliza 
T. Savage, appeared in person and by their counsel, 
William A. Gallagher. The Court, after hearing all of 
the evidence adduced by both the plaintiffs and defendants 
and after hearing the statements and argument of coun- 
sel and being fully advised in the premises by clear and 
convincing proof, finds: 


In Civil Action No. 111-51, the Judge who heard and 
tried said cause did on October 22, 1954, announce in open 
Court that he would enter a decree in equity in said 
Civil Cause No. 111-51, holding and finding that the plain- 
tiffs in that cause; namely, Ivan K. Hadlock and Carmita 
L. Helmbold, were the sole and only heirs of Myrtle de 
Montis, deceased; that at the time of death of said decedent, 
Myrtle de Montis, she was the owner of the real estate and 
premises located and situated at 1346 and 1348 Fairmont 
Street, N. W., Washington, D. C., being more particularly 
deseribed as Lots No. 33 and 34 in Joseph A. Blundon’s 
subdivision of Lot No. 10, Block No. 31 ‘‘Columbia 
Heights” according to the plat recorded in the Office of 
the Surveyor for the District of Columbia in Liber County 
11 at Folio 51; said properties also being known for taxa- 
tion purposes as Lots 33 and 34, Square 2861. That 
subsequent to the death of the said Myrtle de Montis, the 
defendant John A. Savage had procured deeds to the real 
estate and premises above described from the said plain- 
tiffs Ivan K. Hadlock and Carmita L. Helmbold, but that 
said deeds were fraudulent and void and of no force and 
effect because the said John A. Savage had procured said 
deeds by fraud practiced upon said plaintiffs. 


The Court further finds that on said date of October 22, 
1954, in said Civil Action No. 111-51, that the Court an- 
nounced in open Court that the Court would likewise enter 
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a decree requiring payment by the defendant John A. 
Savage to said plaintiffs in the sum of $17,548.91. 


The Court further finds that on October 22, 1954, at the 
time the Court made the announcement and pronounce- 
ment that it would enter judgment and decree in favor of 
the plaintiffs and against the defendant John A. Savage 
cancelling deeds and for money judgment, that the de- 
fendant herein in Civil Action 254-56, Eliza T. Savage was 
present; that she is the sister of the defendant John A. 
Savage who was the sole defendant in Civil Action No. 
111-51; that she was present in the courtroom in 1954 
throughout the hearing of Civil Action No. 111-51 and 
knew and understood the announcement made by the Court 
on October 22, 1954, as to the character of the judgment 
and decree that would be entered against her brother John 
A. Savage. 


The Court further finds that on Monday morning, 
October 25, 1954, at approximately 9 o’clock A. M., Eliza 


T. Savage, one of the defendants in Civil Action No. 254-56, 
appeared in person and presented for record at the Office 
of the Recorder of Deeds for the District of Columbia, a 
purported deed bearing the date of March 31, 1949, executed 
by John A. Savage as grantor to Eliza T. Savage as 
grantee, purporting to convey to the defendant Eliza T. 
Savage an undivided joint interest and ownership in the 
real estate and premises located and situated at 1346 and 
1348 Fairmont Street, N. W., Washington, D. C., and, that 
at the same time, date and place, the Eliza T. Savage also 
presented for record in the Office of the Recorder of 
Deeds of the District of Columbia, deeds to three pieces 
of real property owned by the defendant John A. Savage, 
which deeds purported to convey from the defendant John 
A. Savage as grantor to Eliza T. Savage, grantee, a joint, 
equal and undivided right, title and interest by entirety 
in each of said parcels of real estate more particularly 
described as follows: 
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Instrument 37278 in Liber 10295 at Folio 433, Lot 30 
in Square 2860, also known as 1303 Fairmont Street, 
N. W., Washington, D. C. 


Instrument 37279 in Liber 10295 at Folio 435, Lot 
45, Square 2860, also known as 2722 Thirteenth Street, 
N. W., Washington, D. C. 


Instrument 37280 in Liber 10295 at Folio 437, Lot 77, 
Square 2854, also known as 1327 Harvard Street, 
N. W., Washington, D. C. 


The Court further finds that the defendants John A. 
Savage and Eliza T. Savage, as brother and sister, have 
for many years maintained a close and confidential relation- 
ship particularly with regard to the business affairs of each 
other; that the deed purporting to convey the premises 
located at 1346 and 1348 Fairmont Street, N. W., Wash- 
ington, D. C., from the defendant John A. Savage to the 
defendant Eliza T. Savage and presented for record by 
the said Eliza T. Savage on October 25, 1954, was without 
consideration and if the said John A. Savage had ever at 
any time had any interest in said two properties lastly above 
described, said interest had long since ceased to exist, 
that prior to and on April 19, 1945, these said properties 
were owned by and vested in Myrtle de Montis and that 
upon her death they vested in her sole and only heirs, 
Tvan K. Hadlock and Carmita L. Helmbold; all of which 
had been found by the decree of this Court entered in 
October, 1954, in Civil Action No. 111-51. 


This Court further finds that the purported deed bearing 
date of March 31, 1949 between John A. Savage, grantor, 
and Eliza T. Savage, grantee, purporting to convey to the 
defendant, Eliza T. Savage, an undivided joint ownership 
in the premises located at 1346 and 1348 Fairmont Street, 
N. W., Washington, D. C., and which was presented for 
record by the defendant Eliza T. Savage on October 25, 
1954, was for the purpose of clouding the title to said 
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premises and to obstruct the decree of this Court an- 
nounced on October 22, 1954. 


The Court farther finds that the purported deeds pre- 
sented for record by the defendant Eliza T. Savage on 
October 25, 1954, purporting to convey the property at 
1303 Fairmont Street, 2722 Thirteenth Street, and 1327 
Harvard Street, all in northwest Washington, D. C., and 
hereinbefore more specifically described as to metes and 
bounds, were and are fraudulent and void insofar as the 
plaintiffs Ivan K. Hadlock and Carmita L. Helmbold are 
concerned. 


That the said defendant Eliza T. Savage, who pre- 
sented said deeds lastly above described for record on 
October 25, 1954, was present and knew that on October 22, 
1954, a money judgment had been rendered against her 
brother John A. Savage in favor of the plaintiffs in Civil 
Cause No. 111-51 for the sum of $17, 548.91, and this Court 
finds that the filing of said deeds for record by the said 
defendant Eliza T. Savage under the circumstances and at 


the time and place above described, was for the sole pur- 
pose of attempting to protect the real estate and premises 
of the defendant John A. Savage from levy and execution 
of the judgment that had been rendered against him on 
October 22, 1954, in Case 111-51. 


That there was no consideration passing from the said 
Eliza T. Savage to the said John A. Savage, her brother, 
and that said deeds are invalid and void as against a judg- 
ment creditor of the said John A. Savage and particularly 
these plaintiffs because of the knowledge and intent of the 
said defendants John A. Savage and Eliza T. Savage. 


The Court further finds that plaintiffs herein were en- 
titled to the possession of the real estate and premises 
located at 1346 and 1348 Fairmont Street, N. W., Wash- 
ington, D. C., as of October 29, 1954, by reason of the 
decree entered in Civil Action 111-51, on that date; that 
while the said John A. Savage did appeal from said decree 
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on October 29, 1954, he did not post a supersedeas bond 
and that he refused to surrender to the plaintiffs the pos- 
session of said premises at 1346 and 1348 Fairmont Street, 
N. W. 


The Court further finds that it was not until May 5, 1955, 
pursuant to a writ of assistance issued by this Court on 
April 8, 1955, that the plaintiffs came into possession of 
the said two properties located on Fairmont Street, N. W.; 
that the withholding of possession of said premises at 
1346 and 1348 Fairmont Street, N. W., from the plaintiffs, 
entitles the plaintiffs to be paid the fair and reasonable 
rental value on said properties from the time they were 
wrongfully withheld by the defendant John A. Savage, 
which the Court finds was for a period of approximately 
five and one-fifth months, that the fair and reasonable 
rental value of said properties was not less than One 
Hundred Dollars per month per house, or @ total of Two 
Hundred Dollars per month. 


That under the pleadings herein and the evidence offered, 
the plaintiffs are entitled to a further and additional judg- 
ment against the defendant John A. Savage in the sum of 
$1,040.00. 


The Court further finds that during the period that the 
defendant John A. Savage wrongfully withheld from the 
plaintiffs possession of said properties at 1346 and 1348 
Fairmont Street, N. W., he used water on said premises 
furnished by the District of Columbia Government in the 
amount of $161.20 and failed to pay the District of Colum- 
bia for said water; that when the plaintiffs finally secured 
possession of said premises they were compelled to pay to 
the District of Columbia Government the sum of $161.20 
for said water used by the defendant John A. Savage; that 
therefore the plaintiffs are entitled to recover from the 
said John A. Savage an additional sum of $161.20, or a 
total for rental and the water bill herein described of 
$1,201.20. 
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The Court further finds that the decree entered in Civil 
Action No. 111-51 for the payment of the sum of $17,548.91, 
plus interest and costs, to the plaintiffs by the defendant 
John A. Savage remains wholly unsatisfied and that said 
sum of $17,548.91, together with interest and costs, and the 
further sum of $1,201.20, awarded herein to the plaintiffs 
against the defendant John A. Savage, are valid and sub- 
sisting liens against the interests of defendant John A. 
Savage in real property in the District of Columbia. 


The Court further finds that the said defendant John A. 
Savage had his day in Court so to speak in said Civil 
Action No. 111-51 and that his purported claims of unfair 
treatment by the Court who heard and determined said 
Cause No. 111-51 are without merit and substance and that 
the judgment so rendered by the Court on October 29, 1954, 
in said Cause No. 111-51 was and has been at all sub- 
sequent times valid and binding. 


Tr Is TaernerorsE By THE Court ConcLupeD: 


That the three purported deeds presented for record 
by the defendant Eliza T. Savage to the Office of the 
Recorder of Deeds for the District of Columbia on October 
25, 1954, and recorded as Instruments 37278, 37279 and 
37280 in Liber 10295 at Folios 433, 435 and 437, respec- 
tively, purporting to convey from the defendant John A. 
Savage to the defendant Eliza T. Savage, an equal, joint and 
undivided right, title and interest by the entirety in 1303 
Fairmont Street, N. W. (being Lot 30 in Square 2860), 
9722 Thirteenth Street, N. W. (being Lot 45 in Square 
2860), and 1327 Harvard Street, N. W. (being Lot 77 in 
Square 2854), all in the District of Columbia, were and are 
fraudulent and void as to the plaintiffs herein as judgment 
creditors of the defendant John A. Savage. 


That the plaintiffs are entitled to a decree in Civil Action 
No. 111-51 for the payment by defendant of $1,201.20, in 
addition to the sum of $17,548.91, provided in the decree 
entered in said cause on October 29, 1954. 
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That the plaintiffs herein are entitled to a judgment 
foreclosing the judgment lien created by the decree of this 
Court entered October 29, 1954, in Civil Action No. 111-51 
and by this decree and are further entitled to full assistance 
of this Court in enforcing their right in the satisfaction of 
said decrees. 


Ir Is Tuererore Onperep, Apsupcep Anp Decreep By 
THe Court: 


That the said deeds to 1303 Fairmont Street, N. W., 
Washington, D. C. (being Lot 30, Square 2860), 2722 
Thirteenth Street, N. W., Washington, D. C. (being Lot 45, 
Square 2860), and 1827 Harvard Street, N. W., Washing- 
ton, D. C. (being Lot 77, Square 2854) and recorded among 
the Land Records of the District of Columbia as Instru- 
ments numbered 37278, 37279 and 37280 in Liber 10295 at 
Folios 433, 435 and 437 respectively, be, and they hereby 
are, vacated, held for naught, and set aside insofar as the 
rights of the plaintiffs herein are concerned. 


That plaintiffs be, and they hereby are, awarded in Civil 
Action No. 111-51 a decree for the payment of $1,201.20 by 
defendant John A. Savage in addition to $17,548.91 
awarded to plaintiffs against defendant John A. Savage 
by decree entered in Civil Action No. 111-51 on October 29, 
1954. 


The plaintiffs’ lien on 1303 Fairmont Street, N. W. (Lot 
30, Square 2860), 2722 Thirteenth Street, N. W. (Lot 45, 
Square 2860) and 1327 Harvard Street, N. W. (Lot 77, 
Square 2854) all in Washington, Disfrict of Columbia, be, 
and it is hereby foreclosed as provided by law and directed 
to be sold to the extent necessary to satisfy the amount of 
$17,548.91 with interest from October 29, 1954, and the 
further amount of $1,201.20 with interest from this date, 
and the costs in both Civil Action 111-51 and Civil Action 
254-56. 
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That Herman Miller, a member of the Bar of this Court, 
be, and he hereby is, appointed Trustee to sell, at public or 
private sale, and to convey the equitable interest of de- 
fendant John A. Savage in 1303 Fairmont Street, N. W., 
Washington, D. C., (Lot 30, Square 2860), 2722 Thirteenth 
Street, N. W., Washington, D. C., (Lot 4, Square 2860) 
and 1327 Harvard Street, N. W., Washington, D. C. (Lot 
77, Square 2854) and to distribute the proceeds in the 
manner required by law so as to satisfy the decrees in 
equity entered in Civil Action No. 111-51 for the payment 
by defendant John A. Savage to plaintiffs of $17,548.91 
plus interest from October 29, 1954 and of $1,201.20 plus 
interest from this date, and costs in both Civil Action 
111-51 and Civil Action 254-56; Provipen that before enter- 
ing upon his duties as such trustee, said Herman Miller 
post an undertaking in the penal sum of $20,000.00 with 
surety approved by the Court, conditioned upon the faith- 
ful performance of his duties as such trustee. 


/s/ Ross Rize 
United States District Judge 
February 8th, 1957 


(Filed February 27, 1959) 
Civil Action No. 111-51 
Findings of Fact, Conclusions of Law and Judgment 


This cause having come on to be heard by the Court on 
January 26, 1959, pursuant to timely and adequate written 
notice thereof given by the Clerk to the defendant and to 
his surety, United States Fidelity and Guaranty Company, 
and the defendant by and through his counsel, William A. 
Gallagher, Esq., having on that day requested a continu- 
ance for the purpose of enabling him to prepare a defense 
and secure the attendance of witnesses, and the said surety 
having failed to appear, and the Court having continued 
the case to February 10, 1959 at the request of the defend- 
ant; and 
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This cause having come before the Court on February 10, 
1959 for the purpose of final hearing on the merits, and 
neither the defendant nor the surety having appeared, and 
the Court having received evidence both in the form of 
sworn testimony and written documents from the plain- 
tiffs, and the Court being fully informed in the premises, 
it is by the Court this 27th day of February, 1959, 


Founp: 


1. The plaintiffs were forced to undertake extensive liti- 
gation against the defendant, John A. Savage, both indi- 
vidually and as administrator under special undertaking 
of the Estate of Myrtle deMontis, deceased, Administra- 
tion No. 65,508 of this Court, his surety thereunder being 
United States Fidelity and Guaranty Company, for the 
reason that said John A. Savage, both individually and as 
said administrator, perpetrated multiple, manifold and 
manifest frauds upon the plaintiffs, upon the said estate, 
and upon this Court. 


2. Said Myrtle deMontis died on April 19, 1945, and said 
John A. Savage promptly thereafter commenced a course 
of fraudulent conduct toward the plaintiffs who are the 
sole heirs at law and next of kin of the decedent, toward 
the estate of said decedent, and toward this Court. 


3. The fraudulent course of conduct prepetrated by said 
John A. Savage, both individually and as administrator of 
the Estate of Myrtle deMontis, deceased, is fully charted, 
itemized and spelled out in the Order entered by Judge 
Richmond B. Keech of this Court on October 29, 1954 in 
this cause, said fraud being gross, wanton, wilful and de- 
liberate. 


4. At such time as the plaintiffs had occasion to become 
suspicious of John A. Savage, both individually and as ad- 
ministrator as aforesaid, it became necessary and requisite 
that they retain counsel for the purpose of making suitable 
investigation and of protecting their rights and interests, 
which they did. 
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5. The fraud of John A. Savage, both individually and as 
administrator as aforesaid, was discovered, uncovered, and 
brought to light in the year 1950 by and through the inves- 
tigation conducted by the counsel employed by the plain- 
tiffs. 

6. Promptly thereafter, that is to say in January 1951, 
the plaintiffs through their counsel instituted this cause of 
action (being Civil Action No. 111-51), and this cause of 
action has continued through eight years of extensive liti- 
gation, due in large measure to the harassing, delaying, 
procrastinating and frivolous tactics employed by the de- 
fendant, John A. Savage, both individually and as admin- 
istrator as aforesaid. 


7. This cause of action has been before at least eight dif- 
ferent judges of this Court over the years for considera- 
tion of, and the entry of appropriate orders based upon, 
more than thirty motions filed herein, the majority of which 
were filed by said defendant. 


8. The final hearing of Judge Keech, held herein on Oc- 
tober 22, 1954, resulted in a statement made by Judge 
Keech in open Court at the end of the trial, that is to say 
at approximately four o’clock in the afternoon of Friday, 
October 22, 1954, to counsel for the plaintiffs and to the 
defendant John A. Savage, both individually and as admin- 
istrator as aforesaid, and in the presence and hearing of 
the sister of John A. Savage, Eliza T. Savage, that the 
Court would enter judgment against said defendant, set- 
ting aside fraudulent deeds to 1346 and 1348 Fairmont 
Street, N. W., in the District of Columbia, and awarding 
the plaintiffs an additional $17,548.91, with interest and 
costs, and directing counsel for the plaintiffs to prepare 
and submit appropriate findings of fact, conclusions of law, 
and judgment. 

9. On the next succeeding business day, Monday, Octo- 


ber 25, 1954, said defendant placed on record at the Re- 
corder of Deeds fraudulent deeds to three other pieces of 
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real property in the District of Columbia, that is to say to 
1303 Fairmont Street, N.W., 1327 Harvard Street, N.W., 
and 2722 Thirteenth Street, N.W., as a result of which the 
plaintiffs were required and impelled to institute a new 
Civil Action No. 254-56, against said defendant and against 
his sister, Eliza T. Savage. 


10. Said defendant appealed from Judge Keech’s final 
judgment of October 29, 1954, and the plaintiffs through 
their counsel were required to expend time, effort and 
energy on six motions and one petition in Appeal No. 12,559 
of the Court of Appeals for this Circuit, and to argue a 
contested motion therein, as the result of which the said 
appeal was dismissed. 


11. The plaintiffs through their counsel were required to 
prosecute Civil Action No. 254-56 on the merits through to 
final judgment entered by Judge Ross Rizley on February 
11, 1957, and thereafter to defend this judgment in new ap- 
peals filed by said defendant, being Appeals Nos. 13,994 
and 13,995 in the Court of Appeals. 


42. The said new appeals entailed seventeen motions, all 
contested, written brief, and argument on the merits before 
the Court of Appeals, resulting in the per curiam affirm- 
ance by the Court of Appeals on June 6, 1958. 


13. The plaintiffs through their counsel were required to 
expend time, effort, energy and expense in the United 
States Supreme Court in opposing the petition for certio- 
rari filed by said defendant on the basis of said affirmance, 
resulting in the denial by the Supreme Court of certiorari, 
Miscellaneous No. 431. 


14. During the protracted course of this unfortunate liti- 
gation, plaintiff Carmita L. Helmbold died December 2, 
1954, in the State of her domicile, California, and solely 
because of this litigation it became necessary for counsel 
for the plaintiffs to represent her domiciliary executor in 
obtaining ancillary letters on her estate in this jurisdiction, 


33a 


being Administration No. 88,449 of this Court, issued Sep- 
tember 6, 1955. 


15. In addition to litigation in Civil Actions Nos. 111-51 
and 254-56 of this Court, in Appeals Nos. 12,559, 13,994, 
and 13,995 of the Court of Appeals, and in Miscellaneous 
No. 431 in the United States Supreme Court, the plaintiffs 
through their counsel were required and impelled to liti- 
gate in Administration No. 65,508 of this Court, being the 
Estate of Myrtle deMontis, for the purpose of a final hear- 
ing on the merits and the entry of a final judgment against 
the surety of said defendant, John A. Savage, United 
States Fidelity and Guaranty Company, on December 22, 
1958, directing said surety to pay over to the plaintiffs the 
full penalty of said defendant’s special undertaking, 
$2,000.00, from which judgment said surety has noted its 
appeal which is now pending. 


16. The time and attention of counsel retained by the 
plaintiffs to the extensive litigation recited in the previous 


paragraphs hereof required no less than two thousand five 
hundred hours. 


17. The said litigation recited hereinabove was complex 
and complicated in nature, demanding of the plaintiffs’ 
counsel especial legal skill and talent. 


18. The fair and reasonable hourly rate, prevailing in 
this jurisdiction, which plaintiffs’ counsel are entitled to 
charge is Twenty-five Dollars ($25.00); however, since 
plaintiffs’ counsel is requesting only Six Dollars ($6.00) 
an hour, the 2,500 hours is multiplied by $6 an hour, total- 
ling $15,000.00. 


19. In order to make them whole, the plaintiffs are en- 
titled to have added to their money judgment the sum of 
$15,000 as and for additional damages against said defend- 
ant, John A. Savage, both individually and as administra- 
tor as aforesaid, to be assessed both against said defend- 
ant, John A. Savage, and against his said surety, United 
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States Fidelity and Guaranty Company, the assessment 
against the surety not to exceed the said surety’s liability 
on the special undertaking filed in Administration No. 
65,508. 


20. The plaintiffs by and through the efforts of their 
counsel since 1950 have obtained a money judgment against 
said defendant in the amount of $17,548.91 on October 29, 
1954, with costs and interest since said date; and a supple- 
mental money judgment against said defendant in the 
amount of $1,201.20 on February 11, 1957, with costs and 
interest since said date; and in addition the value of their 
respective equities in the two valuable real properties in 
the District of Columbia being 1346 and 1348 Fairmont 
Street, N.W., which equities were substantial. 


21. The amount of $15,000, in addition to being fair and 
reasonable as the amount of additional money damages as- 
sessable against the defendant and his surety on an hourly 
rate, is likewise fair and reasonable in view of the results 


achieved, and for this additional reason assessable against 
said defendant and his surety. 


Wuererore, it is by the Court: 
CoNcLUDED: 


1. Defendant John A. Savage, both individually and as 
administrator of the Estate of Myrtle deMontis, deceased, 
Administration No. 65,508, perpetrated multiple and con- 
tinuous frauds on the plaintiffs herein, and by so doing 
caused them to engage counsel for the purpose of investi- 
gating said frauds, which were thereby exposed as gross, 
wanton, wilful and deliberate, and protecting their rights. 


9. Counsel for the plaintiffs made proper investigation, 
as the result of which the fraud of said defendant was dis- 
covered, uncovered, and brought to light in 1950, following 
which the plaintiffs promptly in January 1951 instituted 
this cause of action against said defendant. 


35a 


3. The frauds of said defendant caused and impelled 
participation by the plaintiffs through their counsel in 
Civil Actions Nos. 111-51 and 254-56 in this Court, Appeals 
Nos. 12,559, 13,994 and 13,995 in the Court of Appeals for 
this Circuit, and Miscellaneous No. 431 in the United States 
Supreme Court, as well as Administration Nos. 65,508 and 
88,449 of this Court holding Probate Court. 


4. The plaintiffs were uniformly and continuously vic- 
torious in all the said litigation, and their recovery against 
said defendant was and is substantial. 


5. On motion of the plaintiffs, this Court through Judge 
Edward A. Tamm on December 22, 1958, declared that 
“conder the doctrine of Schlein v. Smith, 82 U.S. App. D.C. 
42, the plaintiffs are entitled to recover as assessable dam- 
ages the attorneys’ fees which may be found proper in this 
case.”? 


6. After full hearing herein, upon due, proper and timely 
notice given to said defendant, John A. Savage, both indi- 
vidually and as administrator under special undertaking 
of the Estate of Myrtle deMontis, deceased, Administra- 
tion No. 65,508 of this Court, and to his said surety there- 
in, United States Fidelity and Guaranty Company, the 
Court has concluded that as a matter of law the plaintiffs 
should be awarded additional damages in the form of their 
attorneys’ fees which the Court has hereinabove in the 
Findings of Fact fixed and determined at Fifteen Thou- 
sand Dollars ($15,000). 


TreRerorE, it is by the Court OrpERED, ADJUDGED, AND 
DEcREED: 


That the plaintiffs be, and they hereby are, awarded an 
additional money judgment herein against defendant, John 
A. Savage, both individually and as administrator under 
special undertaking in Administration No. 65,508 of this 
Court holding Probate Court, being the Estate of Myrtle 
deMontis, and against his said surety therein, United 
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States Fidelity and Guaranty Company, in the amount of 
Fifteen Thousand Dollars ($15,000.00), with interest from 
this date, the judgment against said surety not to exceed 
its liability under the said special undertaking in Admin- 
istration No. 65,508. 


(Signed) Cartes F. McLavesiin 
Judge 
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QUESTIONS PRESENTED 


Whether appellant surety by reason of its failure to 
affirmatively plead or formally raise in the Court Below 
the defense of limitations did not thereby estop itself from 
relying on this defense. 


Whether it is not true that the statute of limitations 
commenced to run on the special undertaking on November 
17, 1958, being the date on which the principal’s liability 
was finally established judicially. 


Whether the procedure prescribed by Section 28-2403, 
D. C. Code 1951, which was strictly followed by appellees, 


is not the correct procedure. 


Whether the basic judgment of the Court Below entered 
on October 29, 1954, in Civil Action No. 111-51, and this 
Court’s order of March 22, 1955, finally disposing of the 
appeal therefrom in No. 12,559, identifying through cap- 
tion and by other express terms the defendant both indi- 
vidually and as administrator do not conclusively apply to 
| hig status as principal on the special undertaking and to 
the liability of his surety thereon. 


INDEX 


CoUNTERSTATEMENT OF THE CASE 
Summary or ARGUMENT 
ARGUMENT: 


I. Appellees proceeded precisely as authorized 
by the statute and the provisions of the under- 
taking which incorporate the statute 


II. The judgment entered against the principal 
on the undertaking, John A. Savage, was 
entered against him both individually and as 
administrator under the special undertaking 


III. a. Appellant surety failed to affirmatively raise 
the defense of limitations as required by the 
Federal Rules of Civil Procedure 


b. The statute of limitations commenced to run 
on the special undertaking on November 17, 
1958, on which date the principal’s liability 
was finally established judicially 


ConcLusion 


Rule 3) of the Court Below 
? 


Rule 8(c), Federal Rules of Civil Procedure 

Treatise on the Limitations of Actions at Law and in 
Equity, by H. G. Wood, 1882, 4th ed., 1916, sec. 
176b(3) 


IN THE 


United States Court of Appeals 


For rue Distaicr or CoLumBr1a CIRCUIT 


No. 14,966 


Unrrep Srares Fwenrry anp Guaranty Company, 
Appellant, 


Vv. 


Ivan K. Havoc and F. Josepn Dorrr, Ancmtary Exec- 
Tor oF THE Estate or Carmrra L. HELMBOLD, 
Deceased, Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellees filed a formal motion in the Court Below for 
an order directing appellant surety to pay over the full 
penalty of its undertaking, $2,000, stating as grounds the 
grievous breach of its principal’s undertaking in the ad- 
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ministration of decedent’s estate. (J.A. 1-3.) Together 
with this motion appellees filed their points and authorities 
in support thereof as required by Rule 9(b) of the Court 
Below which provides as follows: 


With each motion there shall be filed and served a 
separate paper stating the specific points of law and 
authorities to support the motion. Such statement 
shall be additional to a statement of grounds in the 
motion itself, and shall be entered on the docket but 
shall not be a part of the record. The moving party 
shall enter the motion and the fact of filing the state- 
ment on a card provided by the clerk. A statement of 
opposing points and authorities shall be similarly filed, 
noted and served within five days or such further time 
as the court may grant or the parties agree upon. If 
not filed within the prescribed time the court may 
treat the motion as conceded. If so filed the motion 
shall be treated as submitted unless the judge directs 
or either party requests an oral hearing, for which 
ten minutes will be allowed each side. 


(As the Court will note, the points and authorities are not 
part of the record in the Court Below.) 


Appellant surety subsequently filed a memorandum of 
points and authorities in opposition to the motion. Even 
though Rule 9(b) of the Court Below specifically provides 
that points and authorities are not part of the record, 
appellant surety brought its memorandum to this Court 
and printed it in the joint appendix. (J.A. 3-4.) Appel- 
lant surety filed no other paper or pleading prior to entry 
of judgment against it. 


The memorandum of points and authorities filed by appel- 
lant surety does not even comply with the requirements of 
Rule 9(b). The memorandum is all of two sentences in 
length, which may state its points, but is totally devoid 
of any authorities. It fails to cite, or refer to, a single 
statutory provision or case, and left the Court Below, and 
appellees’ counsel as well, totally in the dark as to pre- 
cisely what its position was. 
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The skeleton language employed by the surety in its 
memorandum was totally inadequate to plead affirmatively 
the statute of limitations as required by Rule 8(c), 
F.R.Civ.P., which provides in pertinent part: 


(c). Affirmative Defenses. In pleading to a pre- 
ceding pleading, a party shall set forth affirmatively 
* ** statute of limitations * * * and any other matter 
constituting an avoidance or affirmative defense. 


The motion of appellees was made precisely under the 
authority of Section 28-2403, D. C. Code 1951, which is 
printed in toto in appellant’s brief at pages 5-6. The 
special undertaking (J.A. 9-10) was received in evidence 
by the Court Below, and it specifically provides that 


such judgment may be rendered in the above entitled 
cause or proceeding against all or any of us whose 
names are hereto signed, as provided by Title 28, 
Section 2403 of the District of Columbia Code (1940 
Edition) ; 


The ‘‘above entitled cause or proceeding”’ is captioned at 
the outset of the undertaking itself as Administration No. 
65,508, In Re Estate of Myrtle de Montis, Deceased, in 
which the judgment appealed from was entered. 


Appellees did precisely what the statute and the bond 
provide. 


Appellees filed their motion on November 19, 1958, which 
was only two days after the United States Supreme Court 
had denied certiorari to John A. Savage who is the prin- 
cipal on the special undertaking which binds appellant as 
surety. This denial of certiorari finally and conclusively 
established the principal’s breach of the undertaking. 


The key dates in the chronology of this litigation are 
as follows: 


April 19, 1945—the decedent, Myrtle de Montis died. 
(J.A. 16.) 
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June 8, 1945—John A. Savage qualified as her adminis- 
trator by filing his oath, and together with appellant 
as his surety, their special undertaking. (J.A. 11, 
9-10.) 


During the year 1950—the fraud of John A. Savage, both 
individually and as said administrator, was discovered, 
uncovered, and brought to light by and through the 
investigation conducted by counsel employed by ap- 
pellees. (J.A. 31.) 


January 9, 1951—appellees filed suit in Civil Action No. 
111-51 against John A. Savage, both individually and 
as said administrator. (J.A. 11-14.) 


October 29, 1954—appellees were granted judgment against 
defendant Savage, both individually and as said ad- 
ministrator. (J.A. 15-21.) This judgment spelled 
out in detail the frauds perpetrated by Savage against 
the decedent’s estate, as the administrator thereof. 
Specific provisions of the judgment in this regard are 
as follows: (J.-A. 17-20.) 


“That Defendant Savage fraudulently and dishon- 


estly misrepresented himself to the plaintiffs, the sole 
heirs at law and next of kin of decedent, as a creditor 
of the estate, and misrepresented that he thereby had 
some rights with respect to appointment as adminis- 
trator, when in truth and in fact he was not a ereditor 
of the estate and owed the estate substantial money; 


‘That Defendant Savage fraudulently and dishon- 
estly misrepresented to plaintiffs that the realty owned 
by decedent, namely 1346 and 1348 Fairmont Street, 
N. W., Washington, D. C., was under his control as 
administrator, when in truth and in fact it was not; 


“That Defendant Savage unlawfully and fraudu- 
lently misrepresented to plaintiffs that decedent’s 
rooming-house business was his own and was not the 
property of the estate of decedent; 


* * * 


“That Defendant Savage fraudulently and dishon- 
estly misrepresented the fair market value of said 
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two pieces of real estate to the plaintiffs at the 
assessed value thereof, $8281 with respect to one, 
and $8241 with respect to the other, when in truth 
and in fact the fair market value of each said piece 
of real estate on April 19, 1945, the date of decedent’s 
death, was not less than $13,000, each; 


* * ” 


“That plaintiffs, in the hearing before this Court, 
did not press for an accounting of decedent’s per- 
sonal effects, and offered no evidence in support of 
count one of their complaint filed herein; 


‘“‘That Defendant Savage fraudulently and dishon- 
estly misappropriated to his own use and ownership, 
decedent’s rooming-house business ; 


‘That Defendant Savage from the date of decedent’s 
death, April 19, 1945, to the present, unlawfully with- 
held from plaintiffs the title and possession of the two 
pieces of real estate, 1346 and 1348 Fairmont Street, 
N. W., Washington, D. C.; 

“That the fair market value of decedent’s rooming- 
house business on the date of her death, April 19, 1945, 
was not less than $3,500; 


“Phat the fair rental value of each said house 
from April 19, 1945, to the present, was not less than 
$125 per month per house, or $28,500 for one hundred 
fourteen (114) months from April 19, 1945, to the 
present; 


“That the plaintiffs have been fraudulently and 
dishonestly defrauded by Defendant Savage of $32,000 
from April 19, 1945 to the present; 


“That the moneys due and owing by Defendant 

Savage to plaintiffs amount to $32,000; 
° * * 

“That the plaintiffs tendered in total, in the hearing, 
to Defendant Savage the amount of $14,451.09, as 
an offset against their right to $32,000 from Defendant 
Savage; and 

«That the plaintiffs’ said judgment of July 28, 1954, 
against Defendant Savage is in the amount of 
$17,548.91, insofar as the accounting is concerned.”’ 
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March 22, 1955—this Court dismissed the appeal of de- 
fendant Savage, both individually and as said admin- 
istrator. 


April 25, 1955—the mandate of this Court was filed in 
the Court Below. 


April 28, 1955—the Court Below entered its judgment on 
the mandate of this Court. 


February 11, 1957—the Court Below, after trial in which 
the defendant, John A. Savage, individually and as 
said administrator, was fully heard in defense, entered 
a supplemental judgment based on further fraud per- 
petrated by Savage, and added $1,201.20 to the money 
judgment. (J.A. 21-29.) 


June 6, 1958—this Court affirmed the judgment of February 
11, 1957, per curiam. 


November 17, 1958—the United States Supreme Court 
denied certiorari to John A. Savage, both individually 
and as said administrator. 


November 19, 1958—appellees filed their motion for judg- 


ment against appellant surety. (J.A. 1-3.) 


December 22, 1958—the Court Below entered its judgment 
against appellant surety from which this appeal is 
taken. (J.A. 47.) 


February 27, 1959—the Court Below in Civil Action No. 
111-51 entered an additional money judgment in the 
amount of $15,000 against John A. Savage, individually 
and as said administrator, as damages in the form 
of attorneys’ fees by virtue of his gross, wanton and 
wilful frauds, and the Court Below also entered judg- 
ment (J.A. 29-36, at 35-36) : 


“against his said surety therein, United States 
Fidelity and Guaranty Company, in the amount of 
Fifteen Thousand Dollars ($15,000.00), with interest 
from this date, the judgment against said surety not 
to exceed its liability under the said special under- 
taking in Administration No. 65,508.”’ 
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SUMMARY OF ARGUMENT 


J. Appellees proceeded precisely as authorized and con- 
templated by the statutory provision, Section 28-2403, 
D. G. Code 1951 (and also the identical provision of the 
D. C. Code of 1940), and by the special undertaking which 
specifically refers to and incorporates the statute. 


IL. The judgment entered against the principal, J ohn A. 
Savage, was entered against him both individually, and as 
administrator, and is so captioned, and his appeal taken to 
this Court, and decided adversely to him, was taken by him 
both individually and as administrator and are all so cap- 
tioned. 


III. (a) Appellant surety failed to affirmatively raise 
the defense of limitations in the Court Below as specifically 
required by Rule 8(c) of the Federal Rules of Civil 
Procedure. 


(b) The statute of limitations commenced to run on 


the special undertaking on November 17, 1958, on which 
date the principal’s liability was finally established 
judicially. 


ARGUMENT 


The naked and unembellished record in this litigation 
constitutes sufficient and compelling argument for affirm- 
ance. Reliance by the appellant surety on flimsy technical 
contentions demonstrates its unrealistic attritive maneu- 
vers to escape inevitable liability, and payment of its 
obligations. A factor in this extends beyond the lawyer’s 
time and energy in printing a brief—the surety knows that 
a litigant in opposing a petition for certiorari in the United 
States Supreme Court is saddled with the cost of printing 
his brief in opposition, even if he wins there by denial of 
certiorari, which was the case in this litigation. 
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Appellees were sorely tempted to oppose this pending 
appeal on the grounds that it is ‘‘frivolous’’. This appeal 
is in truth and honesty ‘‘frivolous.’’ 


Counsel for the appellees have been through more than 
eight years of wearing, grinding-down, litigation. The 
time and attention of the judges in the Court Below, at 
least eight different Judges on more than thirty occasions, 
probably establishes a record in litigation. As far as the 
lawyer who signs this brief is concerned, it has meant 
studious application at least once a week for weeks ad 
nauseam. Unfortunately he has been saddled with a duty, 
a responsibility, to see it through. The results to his 
litigants, who were grossly defrauded in 1945, have been 
long and unfortunately overcome by drastic changes in 
all economics touching their rights. The respectable houses 
to which they looked under the law to make them whole 
have suffered waste of real estate in a degree that is 
almost inconceivable. 


A remedy to appellees is provided in small measure by 
the statute and by the undertaking of the appellant surety. 


For these reasons the argument of appellees will be most 
succinct, 


I. Appellees have done no more, and no less, than that 
spelled out in the simple words of the English language 
of the statute, Section 28-2403, D. C. Code of both 1940 
and 1951, incorporated by reference in the undertaking 
itself. 


II. The judgment of the Court Below against the prin- 
cipal, John A. Savage, individually and as administrator, 
and of this Court indisputably apply to him as both an 
individual and as administrator. 


III. On the question of limitations, the surety is no 
privileged person. The rules of both the Court Below and 


9 


of the Federal Rules of Civil Procedure apply to the surety 
just as to any other litigant. Limitations is an affirmative 
defense which must be properly raised. It wasn’t by 
appellant surety. 


Getting down to the fine points: 


The general law is well stated in 21 American Juris- 
prudence, as follows: 


21 Am. Jur. sec. 993. Necessity for Judgment, Decree, 
or Execution against Principal.—Although there is 
some authority to the contrary, (citing 51 Am. Dee. 
530), the general rule is that the establishment of the 
principal’s liability by a judgment or decree is an 
essential requisite to the maintenance of an action on 
an administration bond. (Citing cases.) * * * 


sec. 994. Time to Sue and Limitations.—A cause of 
action on an administration bond accrues at the time 
of a breach of the conditions thereof on the part of 
the principal. 


Actions on administration bonds must be instituted 
within the time prescribed by statute for the institu- 
tion of actions on bonds generally, in the absence of 
any provision to the contrary. The statute begins to 
run from the time the cause of action accrues, which 
has variously been held to be either the date of a final 
decree of distribution or the date of a judgment against 
the principal on a particular claim. * * * 


A recent annotation in American Law Reports 2d is to 
the same effect. Thus in 44 ALR 2d 809, et seq. (1955), it 
is stated at page 818: 


sec, 3.—Judgment against representative establish- 
ing amount of claim. 


In several instances, mostly involving action by 
ereditors of the estate, it has been held that the 
cause of action on the representative’s bond accrues, 
and the statute of limitations starts to run, only when 
a judgment has been obtained against the executor 
or administrator which establishes the amount of the 
claim. 
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(Note: This is the only rule stated; there is nothing 
to the contrary.) 


In this jurisdiction, the applicable statute of limitations 
provides as follows (Section 12-201, D. C. Code, 1951): 


No action shall be brought * * * ; nor on any execu- 
tor’s or administrator’s bond after five years from 
the time of the right of action accrued thereon; 


Appellees’ cause of action on the bond did not accrue until 
the final termination of the litigation against the adminis- 
trator, being Civil Action No. 111-51 of this Court, affirmed 
by this Court, and the administrator’s petition for certiorari 
denied by the United States Supreme Court on November 
17, 1958. Thus appellees have at least five years from 
November 17, 1958 in which to maintain their action against 
the surety. Appellees personally served the surety and 
the administrator only 2 days after November 17, 1958, 
to wit, on November 19, 1958. They could hardly have 
acted any more promptly. 


The U. S. Supreme Court has had occasion to rule on 
the point. In Alexander v. Bryan, 110 U.S. 414 (1884), the 
petition against the surety was filed in 1874. The appli- 
cable statute of limitations was 6 years. The probate 
decree was entered in 1864, and the executor’s liability was 
subsequently fixed by an equity decree entered in 1871. 
The Supreme Court held that the 6-year statute of limita- 
tions did not commence to run until 1871. 


The point is so well settled that even a hoary old treatise 
on limitations states the rule flatly, as follows: 


Limitations do not begin to run against a cause of 
action on an administrator’s bond until there is a final 
judgment in probate court which is violated by the 
administrator. 


‘¢A Treatise on the Limitations of Actions at Law 


and in Equity’? by H. G. Wood, 1882. 4th ed., 1916, 
page 835, sec. 176b(3). 
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Appellant quotes from Hawley v. Hawley, 72 App. D.C. 
376, 114 F. 2d 745 (1940); but the difference there to the 
extent that there is one strengthens the case of appellees. 
The Municipal Court of Appeals for the District of Colum- 
bia ruled in 1955 in McNeill v. Jamison, 116 Atl. 2nd 160, 
at page 161 as follows: 


Appellants rely on Hawley v. Hawley, 72 App. D.C. 
376, 114 F. 2d 745. That case did not discuss or 


decide the question of limitations and is of no help 
to appellants. 


The statute, as printed by appellant, apparently states 
that the code provisions apply equally to a bond and to 
an undertaking, as though they were, and are, one and 
the same. Appellees question this conclusion, for the sole 
reason that this appeal is no more and no less than a test 
of technicalities. Appellees, pressed as they are, wonder 
whether a special undertaking from the standpoint of 
limitations is different from the bond of an executor or 
administrator under the five-year statute of limitations 


and instead is that which it is intrinsically; namely, an 
instrument under seal to which the 12 year statute of 
limitations applies. This speculation may or may not 
assume importance in the argument, but the point should 
be preserved. 


CONCLUSION 


It is the prayer of appellees that this Court will dispose 
of this cancerous litigation, just as it did the frivolous 
appeal of John A. Savage last June when the appeal was 
argued on a Monday, and this Court, before the week was 
out, announced on the following Friday, June 6, 1958, 
per curiam, that enough was enough and the judgment 
of the Court Below was affirmed, per curiam, without 
even a printed opinion. 


Respectfully submitted, 


Joun J. DonNELLY 
1028 Connecticut Avenue 


Counsel for Appellees 


